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Executive summary

Birketts, in collaboration with Opinion Matters, surveyed 500 HR professionals
in England and Wales, most of them (467) from businesses with 1,000 or more
employees, on their experiences with the employment tribunal process over

Introduction

The Government's flagship Employment Rights Bill - introduced
on 10 October 2024 - will bring about substantial changes to an
already-challenging employment law landscape for businesses and

their people management teams.

A significant part of that challenge is the mounting
number of employment tribunal claims being
brought by employees (and former employees).
Add to that the Bill's controversial provision
introducing ‘day one' rights for employees to claim
unfair dismissal (subject to an initial probationary
period), plus the impact of the new duty on
employers to prevent sexual harassment of their
employees, and we are likely to see a marked
increase in the number of claims brought in the
employment tribunal. This is set against an ongoing
backlog of cases in the tribunal system waiting to
be determined, resulting in substantial delays and
prolonging the disruption to business.

The uncertain economic outlook and the impact
of the recent Budget on businesses means that
it is essential for employers to limit the risks and
costs associated with handling employment
tribunal claims. In order to do so, they need

to fully understand the impact of these claims
on the business community.

Our Employment Team has combined

its knowledge of its business clients (and the legal
issues they grapple with), and sought to uncover
the true costs businesses are facing. Our research,
looking back at the previous 24 months’ experience
of 500 HR professionals, provides a real insight into
what the UK's business community is dealing with in
terms of tribunal claims from their workforce.

Our findings reveal the most common types of
claims faced by businesses, and the significant
amount of time HR teams are having to devote to
them, as well as the outcomes that emerge from
what can often be a very long, costly and time-
consuming process.

With one eye on the raft of new employee
rights due to be implemented by the new UK
Government, we hope that our new research
and this initial report of our findings will assist
employers in developing effective strategies
for facing the challenges head on.
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" Employment Tribunal statistics April 2023 to March 2024, showing a 14% increase in claims compared with the preceding year:

https://www.gov.uk/government/statistics/tribunals-statistics-quarterly-april-to-june-2024
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the preceding 24 months.

Highlights from the survey findings include
the following:

+ In the previous 24 months, respondents
reported spending over a month of their
working time purely handling employment
tribunal claims.

+ Unfair dismissal, disability discrimination,
TUPE, and holiday pay claims created the
biggest headaches for HR teams. Discrimination
claims based on the other protected
characteristics, as well as whistleblowing
claims, also featured regularly.

+ Regionally, respondents in Wales saw the
highest number of employment tribunal
claims in the last two years, reporting
on average almost one every two weeks.

« On average, the majority (62%) of
employment tribunal claims in the last
24 months were settled before the final
hearing. Almost a quarter (24%) of respondents
reported that employment tribunal claims
were settled the day before the hearing was
due to commence.

Survey sample:

Of the businesses surveyed, the majority
(467) were organisations with 1,000+
employees (33 in organisations with 500-
999 employees), all located in England
and Wales. Our sample included 100
responses from each of the following
sectors: manufacturing, hospitality and
leisure, and the care sector. The survey
responses were collected between

11 and 26 July 2024.

Employment tribunals impact report 2025


https://www.opinionmatters.com/

Figure 1. Most common employment tribunal claims
brought against businesses in the last 24 months

Employment tribunal claims

Those surveyed had dealt with an average of 40 employment tribunal claims in Unfair dismissal (ordinary _ 23.90%

the previous 24 months. Organisations with 1,500-1,749 employees faced the and constructive)

highest level of claims, with an average of 44 being reported by respondents. Disability discrimination (including _ 22.00%
reasonable adjustments)

Regional differences

When looking at regional differences, those based
in Wales saw the most employment tribunal
claims in the preceding 24 months: an average

of 46 claims made, almost one every fortnight.
Respondents based in England reported an
average of 38 claims over 24 months.

Average number of employment

tribunal claims over 24 months by region

Wales 45.47
England 38.49
England & Wales 39.80

Most common types of claims

The survey also investigated the most common
types of claims that were received by businesses

in England and Wales over the previous 24 months
(figure 1). While respondents reported claims from
across the legal spectrum, of those surveyed, the
most common employment tribunal claims brought
against businesses were unfair dismissal (24%) and
disability discrimination (22%), followed by wrongful
dismissal (17%), TUPE (17%) and holiday pay (16%).
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In our experience, it is rare to encounter
a straightforward ordinary unfair
dismissal claim on its own. Instead,

we more frequently see it alongside
other claims, such as whistleblowing,
harassment, pregnancy or maternity
related discrimination and disability
discrimination. Recently, we have seen

a notable increase in whistleblowing
claims brought against our clients, which
are not subject to the usual statutory
compensation cap of 52 weeks' pay

associated with ordinary unfair dismissal.

Wrongful dismissal 17.40%
TUPE 16.60%
Holiday pay 16.20%
Whistleblowing _ 14.80%
Race discrimination _ 14.60%
Redundancy dismissal 14.20%
Age discrimination 14.00%
Maternity (?r p-regnar.my 14.00%
related discrimination
il R
Any harassment related jEO a _ 13.60%
protected characteristic
peet e rlgon or gender cHica) 11.80%
Sexual orientation discrimination 11.20%
Gender reassignment discrimination 11.20%
Sex discrimination _ 11.00%
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Resolution of claims

While respondents reported that claimants were successful after a full
hearing in over a quarter (27%) of employment tribunal claims, over
three quarters (76%) reported a settlement rate of above 50% (50-

100%) before the final hearing.

On average, those surveyed reported that almost
two-thirds (62%) of employment tribunal claims they
dealt with in the last two years were settled before
the final hearing.

Looking at the various stages where claims
have been settled by these businesses:

+ Dispute resolution via an independent third
party, such as mediation, was the joint most
frequent conclusion to claims brought against
organisations in the last two years, alongside

+ Settlement via Acas once the tribunal
process had started (both reported by 30% of
respondents).

In our experience, last-minute settlements are
becoming increasingly frequent (figure 2). Of those
surveyed almost a quarter (24%) of respondents
reported that employment tribunal claims received
by their organisations were settled the day before
the hearing was due to commence, with similar
numbers reported on the day of the hearing

(22%) and even during the hearing itself (23%).
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When it came to handling the employment
tribunal cases brought against the
businesses of those surveyed, over half
(55.5%) of respondents did not choose

to use the Acas Early Conciliation process
because they felt that conciliation would
not resolve the issue, or it would take up
a considerable amount of time. Using
early conciliation can save time, reduce
costs and potentially preserve working
relationships by resolving disputes
amicably. However, with a minority of
respondents opting for conciliation, it
suggests that many businesses will face
the increased management time and
higher costs associated with resolving
claims at a later stage.

Figure 2. As your business has faced employment tribunal claims in the last
24 months, at what stage have the claims most commonly been settled, if any?

The day before the hearing 24.00%
During the hearing 23.40%
Before exchange of witness statements 22.40%
The day of the hearing 22.20%
After exchange of witness statements 21.80%
More than a week before the hearing 21.40%
Before disclosure of documents 21.40%
Before filing the Grounds of Resistance 20.80%

Prior to a Preliminary Hearing 19.20%

At Acas Early Conciliation 17.80%

The week before the hearing 17.40%
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Spotlight on disciplinary
and grievance cases

On average, in the businesses of those surveyed, 37 disciplinary matters were

dealt with in the previous 24 months (figure 4). The most common type of

disciplinary case that led to dismissal in the previous 24 months was reported

as being discrimination, followed by dishonesty and bullying (figure 3).

At the other end of the scale, theft was the least
common type of disciplinary matter reported by
respondents, along with harassment and a breach of
trust and confidence.

On average, respondents had dealt with 35
grievance cases in the previous 24 months (figure 5).

The survey found that, on average, over half (56%)
of employment tribunal claims brought against
businesses of those surveyed were preceded by

a grievance process in the previous 24 months
(figure 6).

Of those surveyed, the most common type of
grievance cases concerned pay and benefits,
and stress (both 26.1%), closely followed by
discrimination (25.9%), and workload (24.5%)
(figure 7).

The least commonly reported types of grievance
related to relationships with colleagues, bullying and
performance management.
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Managers too often see dealing with
grievances and disciplinaries as an
inconvenience and rush through an
investigation - increasing the risk of a
successful claim against the organisation.
This may be because they regard this
aspect of their role as a low priority, with
many other competing demands on their
time. It can also be because managers
have had insufficient prior experience
and have not been provided with good
quality investigations and disciplinaries
training.

One of the ways in which an organisation
can impress upon their managers the
importance of getting an investigation or
disciplinary process right, is for them to
understand that taking on this role might
mean that they will be required to defend
their actions in front of an employment
tribunal. Attending a tribunal hearing as
an observer (or witnessing what happens
in a mock tribunal), can be a good way for
them to understand how much scrutiny
they are likely to be subject to.

Figure 3. The most common types of disciplinary
cases leading to dismissal in the last 24 months

Discrimination

Dishonesty

Bullying

External matter

Time keeping

Violence

Misuse of internet or email

Poor performance

Negligence

Health and safety issue

Serious breach of confidentiality

Insubordination

Use of alcohol/drugs

Unauthorised absence

Harassment

Breach of mutual trust and confidence

Theft

21.30%

19.10%

18.30%

17.70%

17.50%

16.50%

16.30%

15.90%

15.70%

15.30%

14.50%

14.30%

14.10%

14.10%

13.70%

13.70%

12.70%
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Figure 4. How many disciplinary cases has your
organisation dealt with in the last 24 months, if any?
21-40 41-60 Mean

CeL o

33.60% 37.80% 12.20%

61-80 81-100 101+
6.40% 3.60% 6.00% 36.53

Figure 5. How many grievance cases has your
organisation dealt with in the last 24 months, if any?
21-40 41-60 Mean

¢L e

31.40% 38.80% 14.80%

61-80 81-100 101+
7.60% 4.60% 2.40% 35.21

Figure 6. Of the employment tribunal claims brought against the business in the
last 24 months, what percentage, if any, were preceded by a grievance process?

1-25% 26-50% 51-76% 76-99% 100% Mean

2.00% 41.30% 40.90% 15.40% 0.40% 55.61%
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Figure 7. The most common type of grievance
cases dealt with in the last 24 months

Pay and benefits

Stress

Discrimination

Workload

Work conditions

Health and safety concerns

Harassment

Relationships in the
workplace (manager)

Management of ill health

Management of performance

Bullying

Relationships in the
workplace (colleagues)

26.10%

26.10%

25.90%

24.50%

23.50%

22.50%

21.30%

21.10%

20.70%

20.50%

19.90%

17.50%
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The impact of employment

tribunals on HR

The survey results show that on average, in the previous 24 months,
respondents spent 4.8 working weeks on employment tribunal claims.
Almost half (44.7%) of those surveyed had clocked up between 5 and 6
working weeks on employment tribunal claims in the last 24 months.

Considering the volume of disciplinary and grievance
cases being dealt with by businesses in the survey
(figure 8), it is unsurprising that almost a third (32.7%)
of respondents said that their business implemented
training for line managers in managing disciplinary
or grievance issues following employment tribunal
claims being lodged against it in the last 24 months.
A similar number (32.3%) introduced new disciplinary
or grievance procedures.

Survey respondents identified other areas in which
their line managers needed increased training (figure
9), with increased support in:

+ Identifying and understanding fair reasons for
dismissal (26.8%),

+ Managing grievances (26.4%), and
+ Handling difficult conversations (26.2%).

Against a background of an increasing volume of
tribunal claims against employers, such additional
training and support would be prudent.
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Employment tribunals have a significant
impact on HR professionals, both in terms
of their time and cost to the business.
They are often very stressful to handle,
and can have a negative impact on

staff morale and business reputation.
Taking active steps to mitigate the risk

of tribunal claims, particularly in view

of a likely increase in volume following
implementation of the Employment Rights
Bill, makes good business sense.

Figure 8. What are the main changes, if any, that have been made in your workplace during
the last 24 months as a result of employment tribunal claims being lodged against it?

Train line managers in managing
disciplinary or grievance issues

Make sure procedures are followed

Seek professional advice prior to
taking disciplinary action

Introduce new disciplinary or
grievance procedures

Revise terms and conditions
in employment contracts

Train line managers on equality,
diversity and inclusion

Train line managers in managing
performance issues

32.30%

32.30%

31.30%

31.10%

28.90%
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32.70%

32.50%
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Figure 9. What areas do you feel your line managers need
support on when it comes to employment relations, if any?

Identifying and understanding
fair reasons for dismissal

Confidence

Managing grievances

Handling difficult conversations

Managing ill health and disability

Equality, Diversity and Inclusion

Managing poor performance

Managing the disciplinary process

Identifying and challenging unacceptable
workplace behaviour/harassment

Lack of skills’knowledge
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26.80%

26.60%

26.40%

26.20%

24.80%

24.40%

23.80%

23.00%

22.20%

21.40%

Next steps for businesses

These survey results demonstrate the importance of taking preventative

measures and handling claims tactically.

Our key takeaways are:

+ Implement clear workplace policies and
maintain open lines of communication
between management and employees - this
should help to address issues at an early stage
(before they escalate to formal claims).

+ Provide quality training to line managers,
so they are equipped with the skills and
knowledge enabling them to deal effectively
with employee issues when they arise -
acting as a critical first line’ of defence for

the business.

+ Keep detailed records of all employment-
related decisions and actions - this is of critical
importance as it can provide the employer
with crucial evidence if a dispute resultsin a
tribunal claim.

Take an early view on whether early
settlement is the most cost-effective or
desirable outcome- this will also limit the time
commitment and expense of preparing for a
full hearing.

A backlog of employment claims in the courts and tribunals, together with the Government's
focus on new and strengthened workplace rights (including a ‘day one' right to claim unfair
dismissal), make for a challenging employment law landscape. Businesses and their HR leaders
must plan and adapt if they are to thrive in what is a rapidly-changing environment.
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| +441473 299174
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+44 1603 542698
catherine-hodds@birketts.co.uk
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Additional information

We will shortly publish three further reports with a
focus on employment tribunal-related issues in the
care, hospitality and leisure, and manufacturing
sectors. To receive these reports and other future
employment law-related updates and insights
please sign up to our newsletter.

About Birketts

Our Employment Team advises employers of all
sizes on defending employment tribunal claims,
from beginning to end, taking a strategic approach
to achieve the best possible outcome for your
business. We not only support businesses in
relation to discrimination, whistleblowing and unfair
dismissal claims from employees, but we also,
through our Investigations and Employee Relations
Consultancy services, provide expert assistance with
disciplinary or grievance investigations, hearings
and appeals to reduce the risk of employment
tribunal claims arising.

We regularly run mock employment tribunals,
working with barristers and judges, and also offer
witness familiarisation training. See our Shaping
Excellence training page for more information about
the training we offer here

+44 808 169 4320
birketts.co.uk

Birketts LLP is a limited liability partnership
authorised and regulated by the Solicitors
Regulation Authorityand registered in England
& Wales with registered number OC317545.

A list of members may be inspected at any of
our offices. The term ‘Partner’ is used to refer
to a member of Birketts LLP.
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Employment Law App

Our Birketts Employment Law App is free and
provides employers with access to the latest
employment law news and further support across
all HR and employment law-related issues.

Download on Download on the
Google Play Apple App Store
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https://www.birketts.co.uk/newsletters/
https://www.birketts.co.uk/shaping-excellence-training/employment-training/.

